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Form SS-4 (Rev. 12-2017)

Do I Need an EIN?
File Form SS-4 if the applicant entity does not already have an EIN but is required to show an EIN on any return, statement,
or other document.1 See also the separate instructions for each line on Form SS-4.
IF the applicant...
Started a new business

AND...

THEN...

Does not currently have (nor expect to have)
employees

Complete lines 1, 2, 4a–8a, 8b–c (if applicable), 9a,
9b (if applicable), and 10–14 and 16–18.

Hired (or will hire) employees,
including household employees

Does not already have an EIN

Complete lines 1, 2, 4a–6, 7a–b (if applicable), 8a,
8b–c (if applicable), 9a, 9b (if applicable), 10–18.

Opened a bank account

Needs an EIN for banking purposes only

Complete lines 1–5b, 7a–b (if applicable), 8a, 8b–c
(if applicable), 9a, 9b (if applicable), 10, and 18.

Changed type of organization

Either the legal character of the organization or its
ownership changed (for example, you incorporate a
sole proprietorship or form a partnership)2

Complete lines 1–18 (as applicable).

Purchased a going business3
Created a trust

Does not already have an EIN

Complete lines 1–18 (as applicable).
Complete lines 1–18 (as applicable).

Created a pension plan as a
plan administrator5

Needs an EIN for reporting purposes

Complete lines 1, 3, 4a–5b, 9a, 10, and 18.

Is a foreign person needing an
EIN to comply with IRS
withholding regulations

Needs an EIN to complete a Form W-8 (other than
Form W-8ECI), avoid withholding on portfolio assets,
or claim tax treaty benefits6

Complete lines 1–5b, 7a–b (SSN or ITIN optional),
8a, 8b–c (if applicable), 9a, 9b (if applicable), 10,
and 18.

Is administering an estate

Needs an EIN to report estate income on Form 1041

Complete lines 1–6, 9a, 10–12, 13–17 (if applicable),
and 18.

Is a withholding agent for
taxes on non-wage income
paid to an alien (i.e.,
individual, corporation, or
partnership, etc.)
Is a state or local agency

Is an agent, broker, fiduciary, manager, tenant, or
spouse who is required to file Form 1042, Annual
Withholding Tax Return for U.S. Source Income of
Foreign Persons

Complete lines 1, 2, 3 (if applicable), 4a–5b, 7a–b (if
applicable), 8a, 8b–c (if applicable), 9a, 9b (if
applicable), 10, and 18.

Serves as a tax reporting agent for public assistance
recipients under Rev. Proc. 80-4, 1980-1 C.B. 5817

Complete lines 1, 2, 4a–5b, 9a, 10, and 18.

Is a single-member LLC (or
similar single-member entity)

Needs an EIN to file Form 8832, Classification
Election, for filing employment tax returns and
excise tax returns, or for state reporting purposes8, or
is a foreign-owned U.S. disregarded entity and needs
an EIN to file Form 5472, Information Return of a 25%
Foreign-Owned U.S. Corporation or a Foreign
Corporation Engaged in a U.S. Trade or Business
(Under Sections 6038A and 6038C of the Internal
Revenue Code)

Complete lines 1–18 (as applicable).

Is an S corporation

Needs an EIN to file Form 2553, Election by a Small
Business Corporation9

Complete lines 1–18 (as applicable).

The trust is other than a grantor trust or an IRA
trust4

1 For

example, a sole proprietorship or self-employed farmer who establishes a qualified retirement plan, or is required to file excise, employment, alcohol, tobacco, or
firearms returns, must have an EIN. A partnership, corporation, REMIC (real estate mortgage investment conduit), nonprofit organization (church, club, etc.), or farmers’
cooperative must use an EIN for any tax-related purpose even if the entity does not have employees.

2 However,

do not apply for a new EIN if the existing entity only (a) changed its business name, (b) elected on Form 8832 to change the way it is taxed (or is covered by the
default rules), or (c) terminated its partnership status because at least 50% of the total interests in partnership capital and profits were sold or exchanged within a 12month period. The EIN of the terminated partnership should continue to be used. See Regulations section 301.6109-1(d)(2)(iii).

3 Do

not use the EIN of the prior business unless you became the “owner” of a corporation by acquiring its stock.

4 However,

grantor trusts that do not file using Optional Method 1 and IRA trusts that are required to file Form 990-T, Exempt Organization Business Income Tax Return,
must have an EIN. For more information on grantor trusts, see the Instructions for Form 1041.

5A

plan administrator is the person or group of persons specified as the administrator by the instrument under which the plan is operated.

6 Entities

applying to be a Qualified Intermediary (QI) need a QI-EIN even if they already have an EIN. See Rev. Proc. 2000-12.

7 See

also Household employer on page 4 of the instructions. Note: State or local agencies may need an EIN for other reasons, for example, hired employees.

8 See

Disregarded entities on page 4 of the instructions for details on completing Form SS-4 for an LLC.

9 An

existing corporation that is electing or revoking S corporation status should use its previously-assigned EIN.
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Smith Family Irrevocable Trust
Information for Tax Professionals
General Information
The Smith Family Irrevocable Trust is a joint trust, wherein the grantors each contributed 1/2 of
the trust assets. The trustee may distribute income to the grantors, but is not required to do so.
Undistributed income is accumulated with principal. No principal may be distributed to the
grantors, but may be distributed to others during the grantors’ lifetimes (the “lifetime
beneficiaries”).
The grantors have retained a testamentary limited power of appointment, so have the power to
change the remainder beneficiaries of the trust.
Gift Taxes
In general, with limited exceptions, a gift tax return needs to be filed in years in which a donor
makes any transfer by gift.1 However, gifts can be either complete or incomplete, and the gift tax
only applies to completed gifts.2
Because the grantors retained a testamentary limited power of appointment and are discretionary
beneficiaries of trust income, then no part of the transfers to the trust are completed gifts, and no
gift tax return needs to be filed by virtue of those transfers.3 However, if the grantors made other
gifts during the calendar year, then a gift tax return is required for those other gifts, and the transfers
to the trust should be reported on that return with adequate disclosure of why the gifts are
incomplete.4
On the other hand, there does not appear to be anything in the tax code or regulations that would
prevent reporting the transfers to the trust as completed gifts on a gift tax return, even if they are
incomplete gifts. Put differently, nothing in the code or regulations seems to require a donor to
contend that a gift is incomplete, it merely requires the donor to provide evidence showing all
relevant facts if the donor makes the contention:
“If a donor contends that his retained power over property renders the gift incomplete . . . , the
transaction should be disclosed in the return . . . and evidence showing all relevant facts . . . shall

1

IRC 6019. IRC=Internal Revenue Code (Title 26 of the United States Code).
See, e.g., IRC 2702(a)(3)(B); TR 25.2511-1(c)(1), 25.2511-2(f). TR=Treasury Regulations (Title 26 of the Code
of Federal Regulations).
3
TR 25.2511-2(b).
4
TR 25.6019-3(a).
Disclaimer: This tax information relates only to the identified trust and may not be applicable to other trusts. Further,
it merely reflects the opinion of the author as of September 1, 2019. You should do your own research and reach your
own conclusions.
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be submitted with the return.”5 Arguably, this language is permissive—it doesn’t require the donor
to make the contention that the gift is incomplete.
It could be advantageous to report the transfers to the trust as completed gifts, especially if the
trustee anticipates making distributions in subsequent years that exceed the annual gift tax
exclusion amount, as those distributions would otherwise complete the gift, giving rise to the
requirement to file a return in each of those years.6 Note that the trust is not making the gift— the
gift tax does not apply to trusts—rather the distribution from the trust completes the gift from the
grantors to the beneficiary.7
And even if the trustee anticipates that distributions in subsequent years will be limited to the
annual exclusion amount, ongoing administration of the trust is complicated by the requirement to
analyze distributions from the trust each year to determine if they qualify for the annual exclusion.
Therefore, filing a gift tax return for the initial transfers and claiming them as completed gifts (or,
more accurately, not contending that they are incomplete gifts) eliminates the need for annual
analysis of the trust distributions for gift tax purposes. Note that reporting transfers as completed
gifts on a gift tax return does not foreclose inclusion of the assets in the transferor’s estate and
claiming an adjusted basis at death. See Basis Adjustment at Death, below.
Finally, it’s worth noting that the transfers to the trust don’t qualify for the annual gift tax exclusion
because they are gifts of a future interest in property.8
Income Taxes, Generally
In general, the grantor trust rules determine whether the grantors are treated as the owners of the
trust (or portion of the trust) for income tax purposes.9 And if so, then the grantors are taxed on the
income, regardless of who receives it or whether it stays in the trust.10
Grantor trust status can be caused by provisions of the trust regardless of circumstances, or by
provisions of the trust in combination with circumstances, such as the relationship of the trustee to
the grantors.
The Smith Family Irrevocable Trust is intentionally designed as a grantor trust by giving the
grantors the power to direct the trustee to transfer any property of the trust to either of the grantors
in exchange for property of equivalent value, creating a power of administration.11
5

TR 25.6019-3(a); see also TR 301.6501(c)-1(f)(5), which seems to permit reporting incomplete gifts as completed
gifts: “For example, if an incomplete gift is reported as a completed gift on the gift tax return and is adequately
disclosed, the period for assessment of the gift tax will begin to run when the return is filed, as determined under
section 6501(b).”
6
TR 25.2511-1(g)(1).
7
TR 25.6019-1(e), 25.2511-1(g)(1).
8
IRC 2503(b)(1).
9
IRC 671–679.
10
IRC 671.
11
IRC 675(4)(C).

Therefore, the grantors are treated as the owner of the trust for income tax purposes. While either
of the grantors’ social security numbers could be used for tax reporting if they file a joint tax return,
many practitioners prefer to obtain a separate EIN for the trust, annually filing a Form 1041
showing the dollar amounts on an attachment and providing the attachment to the grantors (a
Schedule K-1 is not used in these cases).12 For additional information, see the Instructions for Form
1041 published by the IRS.
In addition, although the above causes grantor trust status as to both ordinary income and capital
gains, it’s worth mentioning that even without those provisions, other provisions of the trust could
cause grantor trust status. For example, because the Smith Family Irrevocable Trust allows the
trustee to distribute income to the grantors, the trust might be a grantor trust as to that income,
depending on whether the trustee is an adverse or nonadverse party.13 If the trustee is an adverse
party, then the income interest does not cause grantor trust status; but if the trustee is either of the
grantors or a nonadverse party, then you have grantor trust status. However, these provisions would
only give us grantor trust status as to “income” that “may be distributed to the grantor.”14
Because the Smith Family Irrevocable Trust relies on state law for capital gains allocation, if state
law allows the trustee to allocate capital gains to income, these provisions would give us grantor
trust status as to both ordinary income and capital gains if the trustee is either of the grantors or a
nonadverse party.
In addition, the grantors’ retained testamentary limited power of appointment could cause grantor
trust status.15 However, if the power is exercisable only by will, then grantor trust status is not
implicated unless income can be accumulated with principal, and then you would have grantor
trust status over income.16 Note that if capital gains are allocated to principal, the retained
testamentary power of appointment, even if exercisable only by will, causes grantor trust status as
to capital gains, even if ordinary income is not accumulated with principal.17
Finally, because each grantor contributed 1/2 of the trust assets, after the first grantor dies, the trust
becomes a nongrantor trust as to 1/2 and remains a grantor trust as to the other 1/2. At that time,
the trust will need to annually file a Form 1041, reporting 1/2 of the income and taking a deduction
for income distributed to the lifetime beneficiaries, providing each of the lifetime beneficiaries
with a Schedule K-1. The other 1/2 of the income will be reported on an attachment to Form 1041,
and the attachment will be provided to the survivor for reporting on his or her personal income tax
return.

12

TR 1.671-4(b)(2)(i), (b)(8).
IRC 677(a).
14
IRC 677(a)(1).
15
IRC 674(a).
16
IRC 674(b)(3).
17
TR 1.674(b)-1(b)(3).
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own conclusions.
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Exclusion of Gain from Sale of Principal Residence
Under the tax code, $250,000 of gain from the sale of real property is excluded from gross income
if the property was owned and used by the taxpayer as the taxpayer’s principal residence for 2 or
more of the preceding 5 years.18 This is also true if a grantor trust owns the property and the
taxpayer is treated as the owner of the trust under the grantor trust rules.19
As discussed above, the Smith Family Irrevocable Trust is a grantor trust; therefore, the exclusion
of gain remains available to the grantors. And because each grantor contributed 1/2 of the trust
assets, they can each take advantage of the exclusion of gain as to their 1/2 of the real property,
resulting in a total of $500,000 of gain that can be excluded if the home is sold while both grantors
are living, even if filing a joint return.20 In addition, after the death of the first grantor, if certain
requirements are met, the survivor can claim $500,000 of exclusion, rather than $250,000.21
Basis Adjustment at Death
In general, if property is included in a decedent’s gross estate, then its basis is adjusted to the date
of death value.22 Note that reporting the initial transfers to the trust as completed gifts (see the
discussion under Gift Taxes, above) does not foreclose estate inclusion.
For example, in CCM 201208026, the grantor retained a testamentary limited power of
appointment, which causes estate inclusion.23 Yet the service concluded that the initial transfers to
the trust were completed gifts. So in that case, you have both a completed gift and estate inclusion
of the transferred assets. Further, the tax code makes it clear that a lifetime transfer could be both
a completed gift and included in the transferor’s estate at death.24
Because the grantors of the Smith Family Irrevocable Trust each retained a testamentary limited
power of appointment over the 1/2 of the trust assets that they each contributed to the trust, then
upon each grantor’s death, 1/2 of the trust assets are included in that grantor’s estate.25 Therefore,
1/2 of the trust assets will get a basis adjustment at that time.26
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18

IRC 121(a), (b)(1).
TR 1.121-1(c)(3)(i).
20
IRC 121(b)(2)(A).
21
IRC 121(b)(4).
22
IRC 1014(a)(1), (b)(9).
23
IRC 2038(a)(1).
24
See, e.g., IRC 2012(a): “If a tax on a gift has been paid under chapter 12 . . . and thereafter on the death of the donor
any amount in respect of such gift is required to be included in the value of the gross estate of the decedent for purposes
of this chapter, then there shall be credited against the tax imposed by section 2001 the amount of the tax paid on a
gift under chapter 12 ”
25
IRC 2038(a)(1).
26
IRC 1014(b)(9).
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