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WELCOME- HOUSEKEEPING

A We are sharing ouwebcamplease noteyour linesaremuted
A Type questions for speakers in the Q&A pod at the bottom of your screen

A Link to thisPresentations postedto this web page:
https.//www.pierrolancomvthe-firm/resources/

Please complete the survey after the program.
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KEY QUESTIONS ON PAYING FOR LTC

Where would you want to live?
Who would take care of you?
How would you pay for it?

Private LTC

Insurance Self

Medicaid

+ Life Insuring

Products
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MEDICAID BASICS FINANCIAL ELIGIBILITY %

Medicaid LTC Services are Divided into Two Categories:

Chronic Care Community
A Home health care

A Assisted living facility

A Medicaid managed long-term care
(MLTC), NHTD, CDPAP

A Adult day care

A No lookback under current rules

)
Changes Made 10/1/20 - Effective
11/8/21 and 4/1/22(?)

A Care provided in nursing
home

A 5-year lookback
A Transfer penalties= # of mos.
AR Rul e o fplartiad v e s ¢
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NEW REGULATIONS EFFECTIVE NOVEMBER 8, 20%

A PersonalCare Srvices(PCS) 18 NYCRR Sec. 505.14

A Consumer Directed Person&are Assistanc&ervices (CDPAS) 18 NYCRR
505.28

A Updated Regulations published September 8, 2021
According to NYSDOH:

OThese regul ations modernize the PCS
Department policy, and align Medicaid Managed Care Organization (MCO)
authorization roles and responsibilities to those of the Local Departments of
Soci al Services (LDSS) by adopting a

Pierro, Connor & Strauss, LLC 7



IMPLEMENTATIONCONT.

oNot all of the new or amended pr
same time. For example, the Department will transition to the Independent
Assessor, IPP (Independent Practitioner Panel) and IRP (Independent
Review Panebeforamplementing the change in minimum need
requirements for PCS/CDPAS service and MLTC plan enrolimént

A Clarificationstill needed from the Centers for Medicare and Medicaid
Services

A Until the minimum need requirements are implemented, plan
enroliment requirements for Managed Long Term Care Plans are
unchanged.
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NEW INDEPENDENT ASSESSOR

A DOH will replacethe functiors now performedby local
districts,MLTC plans andnainstreamMedicaid managezhre
plans with anewo | n d e pAs s & sMawimuschargedwith
determininghow muchPersonal CarandCDPAPmaybe
authorized.

A Maximus will conduct one Community Health Assessment
(CHA) which will be used to develop a plan of cdoe each
Medicaid enrollee.

A Thisnewindependent assessor walpply morerigid standards
usinga newassessment tool that the Statall develop
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INDEPENDENT PRACTITIONER PANEL %

A The regulations replace the requirement for a physician's
order to authorize PCS/CDPA@ersonal Care
Services/Consumer Directed Personal Assistance Services)

A NEW REQUIREMENT:
Services to be ordered by a qualified, independent
practitioner (Medical Doctors, Doctors of Osteopathy, Nurse
Practitionersand Physi ci ands Assi st

A Panel will etermine if the individual is salfrecting or has an
appropriate selirecting other, and if the individual can
safely receive PCS/CDPAS at home based on their

medical stability.
Pierro, Connor & Strauss, LLC 10



SCHEDULING CONCERNS

A Maximus will also replace the current nurse for all Medicaid CASA/DSS
assessments, including immediate needs assessments, those seeking homecar
but are exempt from enrolling with MLTC plans, or those seeking
OPWDD/TBI/NHTD walvered services

Does NY Medicaid Choice (MAXIMUS) have the capacity to
scheduleall of these assessments?

Pierro, Connor & Strauss, LLC 11



3ADL REQUIREMENAFTERAPRIL1L, 2022 %

To qualify for PCS / CDPA S services and to enroll with an MLTC plan

A Will requireo L i masgisearmce witphysicamaneuvering witlimore thant wo 6
A D L(8tsADLs)or

A Personswith dementia orfA | z h e diagmosishisst needoat leastsupervision
with more than oneA D L(+ADLS)

A People already receivimeersonal cardhousekeepingr CDPAPservicesasof

the implementation date of the new regulaticea®o gr a n d fi aundere r e d
the previous rules

Citation:HLT-28-20-00019P
Pierro, Connor & Strauss, LLC 12



INDEPENDENT REVIEW PANEL

A An additionaimedical reviewill be required the first time an authorization for
PCS/CDPAS services exceeds 12 hours per day, on average.

A The medical review will be conducted
established by the Independent Assessor (Maximus). The Panel will review the
l ndi vidual 6s community health assess
Plan of Care.

A IRP will determine if the plan of care is reasonable and appropriate to maintain
the personodos health and safety at ho

A IRP can recommend changes in scope, type, amount or duration of services but
cannot specify a recommended number of hours.
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OTHER CHANGESE

A The new regulations do not require Local Department of
Social Service offices or other Medicaid Managed Care
Organizations to inform Medicaid recipients of other
home care services being available, including CDPAS.

AThe regul ations also requi
representative obe availab

responsi bil i1 ties are carr|
A No current guidance on what this means!
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NEW NOTIFICATION REQUIREMENTS %

A The regulations codify longstanding department policies
on documenting the bases and rationales for LDSS and
Medicaid Managed Care Organizations to deny,
discontinue or reduce services and clarify in regulation

additionalappropriate basis for such actions.

A What does this mean?
A s the basis for such actions going to be expanded?

A If an appeal is filed ask for Aid Continuing

Pierro, Connor & Strauss, LLC 15



F YOU HAVE QUESTlONSéE@

A Questions about the new regulations can be sent to:
Independent.assessor@health.ny.gov

A Also refer to NYLAG (nylag.orgfor updates.

Pierro, Connor & Strauss, LLC
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OTHERCONCERNS

A New requirementrequiresconsideration of
owhet her asmapable déafely d u a
remaining ithec ommuni t y o

A 0 S af edisgdio potentially limihigh
hour userso More than 12hrs/dayo
Potentiallyrequiringinstitutionalization
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OTHER CONCERNS CONT.

Good Cause Exceptions:
A Plan closed
A Enrollee is moving outside of service area
A Plan failed to furnish accessible and appropriate medi
care, services and/or supplies
A Current provider doesnot
enroll eebdbs pl an
Plan and enrollee agree transfer is appropriate
NYS determines the plan has failed to meet its
contractual obligation with the State and that such
failure directly impacts plan enrollees.

> I

4 RULE

" (> EXCEPTION

-

a (

After completion of lockn period, can freely transfer, but then subject to new grace period andifock

Pierro, Connor & Strauss, LLC
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OTHER CONCERNS CONT.

Pierro, Connor & Strauss, LLC

MLTC plans can involuntarifiisenroll

recipients for reasons specified in their

contract, including:

- Failure to pay spenrdown

- Hospitalization for greater than 45 days

- Enrollee was absent from the service
area for more than 30 consecutive days

19



WHEN DO THELOOKBACK / PENALTYCHANGES %

TAKEEFFECT?

A Thelawimposesao Me di cai dforl ook Db October 2020

trans_fer_safter October 1,202 for Community T
Medicaid. @ > WS
A However, the Director of the Budget may, in 4 5 6 7 8 9 10
consultation with the Commissioner of Health, B 12 13 1 15 % R

18 19 20 29 22 23 24
26 27 286 29 30 3

delay the effective date of the enforcement of the
penalty period foa period of timenot to exceed

ninety days.
A According to DOHd Full implementation of the Thursday, Oct 1st 2020

new law may commence 4/1/22

Pierro, Connor & Strauss, LLC
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ISSUE: WILL THE LOOKBACK BE RETROACTIVE? /4,

A NO, Transfers made on or after October 1, 2020 are subject to the new
lookback period, but penalties from the new lookback period will not be
enforced until 4/1/22.

A Example of Phase In
18-month lookback for applications in April 2022
19-month lookback for applications in May 2022

A Questio®Will existingyledicaideneficiaridse Grandfatheredireexamined oRecertification?

Pierro, Connor & Strauss, LLC 21



NEW 2021 MEDICAIDELIGIBILITWUMBERS %

Monthlylncome

Individual (ahome) $884 (+$20)
Couple(both at home) $1,300(+3$20)
MinimumMonthly MaintenanceN eedsAllowance (MMMNA)  $3,259.50
Resources
Individual $15,900
Couple(both at home) $23,400
Comm. Spous®esourcéllowance $74,820(or the spousashareof 1/2 combined

resources up to amaximumof $130,380)

1-Thefirst$20 of monthlyncomeperhouseholdilinotbe countedvhendetermininthe eligibilitpf thoseMedicaicpplicantsvhoareagedylindor disabledihcome
includesnoniesomingn eachmonthsuchas Sociabecuritpensiomentpaymentanddisabilitpayments
2 8 If Community Spouse makes less than $3,259.50 of their own income, they will receive a goptionudstieeichss3,259.50

Pierro, Connor & Strauss, LLC 22



THE MEDICAID PENALTY

The Penalty is Number ofMonths of Ineligibility 9/23/21

UE; UNITED S 7 ‘w_@mmm.j
BT e S

T1885479F

‘{ 4 *ﬂummm

edicaid 1)
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A

Example: Transfer $140,268
$140,268 / $11,689 = 12 months
without Medicaid

Application before 4/1/2022
s NO PENALTY FOR HOME CARE

Application on or after 4/1/2022
s 12-month penalty

Penalty beqgins to run when the applicant

Il s oot herwise eligible
services were it not for the penalty
period, and actually applies .

23



2021 NYSMEDICAIDREGIONALRATES

New York City
LongIsland

Northern
Metropolita
n

Western(Buffalo)

Northeastern
(Albany)

Rochester

Central
(Syracuse/Utica

)

Counties

Bronx, Kings (Brooklyn), NY (Manhattan), QueeRchmond(Statenisland)
Nassausuffolk

Duchess, Orang®utnam Rockland Sullivan, Ulster, Westchester

Alleghany,Cattaraugus, Chautauqua, Erie, Genesee, Niagara, On&/gos)jing
Albany, Clinton, Columbia, DelawareEssex Franklin, Fulton, Greene,
Hamilton, MontgomeryOtsegoRensselaeiSaratogaSchenectadyschoharie,
Warren, Washington

Chemung, Livingston, Monroe, Ontart®chuyler,Seneca, SteubeWayne, Yates

Broome,Cayuga,Chenango, Cortlanderkimer,Jeffersonlewis, Madison,
Oneida, Onondaga, Oswego, IStwrence, TiogaTompkins

Pierro, Connor & Strauss, LLC
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$13,037
$13834

$13,206

$11,054

$11689

$13,020

$10857

2020

$12844
$13,40

$12805

$10,720

$11,05

$12460

$10451

PAOIRS

$12419
$13407

$12636

$10556

$11,280

$12,342

$10,068

Vo
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WHICH MEDICAIDTRANSFEREXEMPTIONSTILLAPPLY? %

Transfergo the following

individuals/trustare EXEMPT:

1. Spouse

2. Disabledor blind child,or atrust for the
benefitof suchchild
3. A trust establishedolelyfor the benefitof an

iIndividualunder sixty-five yearsof agewho is
disabled

Pierro, Connor & Strauss, LLC 2>



REMEDIES THAT WILL BE AVAILABLE AS TO THE

ASSET TRANSFER PENALTY @

Transfer penaltiesnay notapply f a sati sfactory showing 1 s

A the individual or the individual's spouse intended to dispose of the assets either at fair
market value, or for other valuable consideration; or

A the assets were transferred exclusively for a purpose other than to qualify for medical
assistance; or

A all assets transferred for less than fair market value have been returned to the individual
éif the burden of proof i s met, then t he

Pierro, Connor & Strauss, LLC 20



ISSUE: ARE TRANSFERS TO A POOLED TRUST EXEMIS%

Income
A DOH oI nformal 6 Position
A Transfers by an individual age 65 or older who is disabled to a Pooled Income Trust will be subjec

_ to a penaltyUNLESS
A There is a satisfactory showing that the funds will be utilized for the benefit of the Beneficiary (for

full fair market value)

A Ongoing Advocacy
A NYSBA Elder Law and Special Needs Section
A NAELA NY Chapter
A Pooled Trust Coalition

Assets
A Historically, per the NYS Medicaid Reference Guide (pg. 360), there is no exception to the transfer
rules for transfers of assets to pooled trusts created for the benefit of persons 65 years of age or older

Pierro, Connor & Strauss, LLC 2!



INCOME OVER$904MO.

A Undercurrentlawa Me d i c a i ekcessrcomepanbe cohtiGbsited
to aPooledlrust to avoidthe Medicaid Spenrdown

A INCOME ALLOWANCEO® 2021- $904 for Single, $1,300 for couple

A Pooledtrust canpayanyexpensencurred by Medicaid recipiedtrent,
mortgagefood,technologyetc.

Pierro, Connor & Strauss, LLC 28



1A

WHAT STEPS CANYOUTAKE NOW/
TO ACCESS COMMUNITY MEDICAID?

Pierro, Connor & Strauss, LLC
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UNTIL 4/1/22, EXISTING LOOKBACK / PENALTY —%7
/i

RULES APPLY

A If a Community Medicaid Applicatid8 FILED PRIOR 4/1/22, existing rules apply, meaning
there isno lookback for homecare and no penalty or waiting periods.

A Applicant must have assets below $15,900.00 and income less than $904.00 per month
A Assets
A Use Medicaid Asset Protection Trust (MAPT)
A Spend Down on Legitimate Expenses
A Home repairs
A Automobile
A Prepaid Burial
A Transfer assets to Community/NeApplying Spouse
A Income
A Use Pooled Income Trust for excess monthly income, or shift income
to Community Spouse if their income is below MMMNA of $3,259.50

Pierro, Connor & Strauss, LLC 30



EXAMPLE: MEET PATRICIA

Alncome $2,370/ Month
AAssets
AIRA $75,000
ASavings & Checking
$25,000
AHome $250,000
A$100K in Stock

Pierro, Connor & Strauss, LLC
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-
MEDICAID HOME CARE EXAMPLE @

When can Patricia be eligible for
Medicaid Home Care If we start
planning today?

Pierro, Connor & Strauss, LLC 32



MEDICAID HOME CARE EXAMPLE

A October 1, 2021
A How is that Possible?

Pierro, Connor & Strauss, LLC

1A
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-
MEDICAID HOME CARE EXAMPLE @

A Step 10 Patricia creates and funds a Medicaid Asset Protection
Trust with her home, stock and $11,000

A Step 20 Patricia creates a Pooled Trust and assigns $1,466 of
Income per month

Pierro, Connor & Strauss, LLC 34



-
MEDICAID HOME CARE EXAMPLE @

A Step 30 Patricia applies for Medicaid
What counts?

A Assets = $15,900
A Income = $904

A Medicaid Trust and Pooled Trust
funded income and asset protected

A No Waiting Period!

35
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g

MEDICAID ASSET PROTECTIONTRUST (MAPT

Assets
b2 —
o
5 ¢

Income

Pierro, Connor & Strauss, LLC
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Home

Bank Accounts
Stocks & Bonds
Annuities

Life Insurance
Business

Real Estate

Pierro, Connor & Strauss, LLC
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%

SECuUrity Features

KEEP OU
Cash
Bank Acct.

IRA, 401(K)

Pierro, Connor & Strauss, LLC



ASSET PROTECTION PLABILIMITED TIME ONLY?

IRA
$200,0000 f—

Pierro, Connor & Strauss, LLC

RMD

Soc. Sec. $2,000
Pension $1,000

You / Spouse
$50,000 - $75,000

Cash + Bank Accounts

Income

AAA

MAPT

A Home

A Rental
Property

A Stock
A CD6 s

A Annuities

39



WHAT IF PATRICIANEEDED CARE EVEN FASTER??%

Fast Track Medicaid Application if Immediate Need for
Personal Care or CDPAP
Ol 9FAL 59AL -ML fU +GFL@ -

2015 Law requires new procedures to process a Medicaid
application in SEVEN DAYS for any applicant with an immediate
need for personal care (PCS) or consumer-directed personal
assistance (CDPAP) services & to approve PCS/CDAP in 12 days.
Question 1T How will the new transfer penalties and lookback affect
the Immediate Needs application?

Pierro, Connor & Strauss, LLC 40



HOW LONG WILL THE LOCAL AGENCY HAVE TO MAKE «»

AN ELIGIBILITY DETERMINATION?

A The new lookback will likely cause long delays in
processing by local agencies

A Medicaid agencies must respond with approvalsj fs \
(1) 45 days 2 N T

(i) 90 days if there is a disability determination 2 7 _~

(Pooled Trust)

A New rules change the process and standards for
medical qualification

Pierro, Connor & Strauss, LLC
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WHAT STEPS CANYOU TAKE AFTER
4/1/22 TO ACCESS
COMMUNITY MEDICAID?

Pierro, Connor & Strauss, LLC
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PLANNING FOR HOMECAREVARIABLES Vi

What If you or a family member needs care after 4/1/22 and
no planning as been done?

PlarA  Gift/Promissory NoteStrategywith a Side Fund
PlanB Gift of 100% of ExcedResourceOutright

(Gift-Back)
Plan C SelfPayfor 30 monthsfransferthe balance
PlanD SpousaRefusal

Pierro, Connor & Strauss, LLC 43



SPOUSAL REFUSAL

A A spouse who is not applying
for Medicaid camefuse to
turn over income or
assets to support the
spouse who Is, In order to
obtain Medicaid eligibility

Proposed elimination iGtateBudget
DID NOT PASS!

Pierro, Connor & Strauss, LLC a4




