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ADVANCE \d4Introduction

ADVANCE \d4
The purpose of this booklet is to familiarize you with health care decision options that are available in New York State to assist in choosing the kind of care you want in the event that you are no longer capable of making your own health care decisions.

ADVANCE \d4The first section of the booklet deals with health care proxies. A health care proxy is a document created by a person (the principal) that names another person as his or her health care agent to have the authority to make decisions if and when the principal is determined to be incapable of making medical care decisions for himself or herself. Immediately following this section, on pages 6 - 9, there are 2 sample health care proxy forms and information on these important documents.

ADVANCE \d4The second health care decision option discussed in the booklet is do-not-resuscitate (DNR) orders. A DNR order is an instruction, issued for a specific person, by a physician providing treatment for that person; the instruction advises that the person has indicated that he or she does not want cardiopulmonary resuscitation (CPR) in the event that his or her heart stops beating or he or she stops breathing. A DNR order in a person's clinical record instructs agency or facility staff, emergency medical services personnel (including ambulance personnel), hospital staff and physicians not to initiate CPR.

ADVANCE \d4The final health care decision option outlined in the booklet is Living Wills. A living will is a document that provides specific instructions about health care treatment. It is generally used to declare wishes to refuse life-sustaining treatment under specific circumstances that may arise in the future. It does not appoint a "health care agent" and does not replace a health care proxy. It is generally used when a person wants to make his or her wishes known concerning health care, but does not have someone available to act as health care agent.

ADVANCE \d4
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HEALTH CARE PROXIES

ADVANCE \d4
WHAT IS A HEALTH CARE PROXY? 
ADVANCE \d4A health care proxy is a document created by a person (the principal) that names another person as his or her health care agent to have the authority to make decisions if and when the principal is determined to be incapable of making medical care decisions for himself or herself.

ADVANCE \d4
Who may create a health care proxy? 
ADVANCE \d4A person does not need to have the capability of making and understanding all medical care decisions for himself or herself in order to be able to make a health care proxy. A person simply has to understand that he or she is giving another person (the health care agent) the authority to make medical care decisions on his or her behalf if and when he or she is not capable of making these decisions.

ADVANCE \d4For purposes of executing a health care proxy, every person who is 18 years of age or older, or is the parent of a child, or has married, is presumed to be able to understand the meaning of the delegation of authority and is thereby presumptively able to execute a health care proxy.

ADVANCE \d4There are three exceptions to the general rule: (1) the person has had a prior court determination that he or she is either not capable of making health care decisions or not capable of appointing a health care agent; (2) a committee or guardian has been appointed for the person pursuant to the Mental Hygiene Law; or (3) a guardian has been appointed for the person pursuant to Article 17-A of the Surrogate's Court Procedure Act.

ADVANCE \d4If a person falls into one of these three categories, he or she may still create a health care proxy if it is determined that he or she understands that by doing so they are giving another person the authority to make medical care decisions on their behalf when they are not capable of making these decisions. The determination of the person's understanding should be documented in the person's record, preferably in the form of an evaluation or assessment. In the event that a guardian of the person has been appointed, consideration should be given to appointing the same person (guardian) as the health care agent.

ADVANCE \d4No one may create a health care proxy for another person!
ADVANCE \d4
How is a health care proxy created? 
ADVANCE \d4The health care proxy must be signed and dated by the person in the presence of two adult witnesses who must also sign the proxy. Assistance may be provided to the person in completing the health care proxy form. Another party may sign and date a health care proxy for the person if the person is unable to do it and instructs that party to do so in the presence of two adult witnesses. In this case, the witnesses must also sign the proxy and state that the person appeared to execute the proxy willingly and free from duress.

ADVANCE \d4A party appointed as an agent cannot act as a witness to the execution of a health care proxy.

ADVANCE \d4
What authority does the health care agent have? 
ADVANCE \d4A health care agent has the authority to make any and all health care decisions on the principal's behalf that the principal could make if he/she had capacity. This authority can be limited by adding express limitations to the health care proxy.

ADVANCE \d4A principal, with assistance if necessary, may write his or her wishes regarding specific health care decisions in the health care proxy. Alternatively, a principal may simply appoint the health care agent and trust that the agent will make all health care decisions in accordance with the principal's wishes or, if these wishes are not known, in the principal's best interest.

ADVANCE \d4A principal may write or have written in a proxy his or her health care wishes regarding, but not limited to the following: 

ADVANCE \d4(1) the administration of nutrition and hydration; 

ADVANCE \d4(2) blood transfusions; 

ADVANCE \d4(3) artificial respiration; 

ADVANCE \d4(4) withdrawal of life support; 

ADVANCE \d4(5) withholding of life support; 

ADVANCE \d4(6) DNR orders; 

ADVANCE \d4(7) pain medication; 

ADVANCE \d4(8) chemotherapy; 

ADVANCE \d4(9) antibiotics. 

ADVANCE \d4The only exception to the agent's general health care decision making authority is, if a principal does not make known to the agent his or her wishes about nutrition and hydration (nourishment and water provided by feeding tube), a health care agent does not have the authority to refuse nutrition and hydration on the principal's behalf.

ADVANCE \d4
When does the health care agent's authority begin? 
ADVANCE \d4A person who is capable can execute a health care proxy at any time. However, the health care agent's authority begins when a determination has been made that the principal lacks capacity to make a health care decision.

ADVANCE \d4Such a determination is to be made by the attending physician, to a reasonable degree of medical certainty. The determination shall be in writing and must contain the attending physician's opinion regarding the cause and nature of the principal's incapacity, as well as its extent and probable duration. The determination is required to be included in the principal's medical record. 

ADVANCE \d4For a decision to withdraw or withhold life-sustaining treatment, the attending physician who makes the determination that a principal lacks capacity to make health care decisions must consult with another physician to confirm the determination. Such consultation must also be included in the principal's medical record.

ADVANCE \d4The attending physician must confirm the principal's continued incapacity before complying with an agent's health care decisions, other than those decisions made at or about the time of the initial determination. The confirmation must be stated in writing and included in the principal's medical record. 

ADVANCE \d4In the event the attending physician determines that the principal has regained capacity, the agent's authority shall cease, but shall recommence if it is subsequently determined that the principal no longer has the capacity to make health care decisions. 

ADVANCE \d4
Can anyone object to an agent's health care decision? 

ADVANCE \d4Yes, the principal. Notwithstanding a determination that a principal lacks capacity to make health care decisions, when a principal objects to the determination of incapacity or to a health care decision made by an agent, the principal's objection or decision shall prevail unless the principal is determined by a court to lack capacity to make health care decisions. 

ADVANCE \d4
Does a health care proxy remain effective if the person moves? 
ADVANCE \d4Yes. It remains effective until it is revoked by the principal. A principal may revoke a health care proxy by notifying an agent or health care provider, orally or in writing, or by any other act indicating a desire to revoke the proxy. A health care proxy is also revoked when the principal executes a subsequent health care proxy. 

ADVANCE \d4

ADVANCE \d4Health Care Proxies are part of all Pierro and Associates, LLC Estate Plans and we will customize it to your situation.  Attached are two sample of a statement of intent to be included in the Proxy document:

1. Standard Language
2.   Catholic Conference Language

ADVANCE \d4We would be happy to discuss with you your estate planning including Health Care choices. To schedule an appointment just call (518) 459-2100 or (212) 354-2355.

1. I make the following written declaration as a set of instructions to my health care agent, and, furthermore, as a statement of my wishes and intentions regarding future care:

In the event that I sustain substantial and irreversible loss of mental capacity, and there is doubt as to whether or not life sustaining treatment is to be administered to me, I direct that my health care agent, and all physicians, hospitals and other health care providers, abide by my decision that my life not be artificially extended by mechanical means, and to resolve any such doubt in favor of withholding or withdrawing life sustaining treatment.

Without limiting the generality of the unrestricted authority conferred by my health care proxy, I affirm that I do not draw a distinction between nutrition and hydration and any other kind of life sustaining treatment, and I expressly authorize my health care agent, in his or her unrestricted discretion, to direct that nutrition and hydration be withdrawn or withheld from me when my agent believes that it is in my best interest to do so.  Furthermore, I hereby state my instructions, and direct that my health care agent communicate said instructions, that if there is no reasonable hope that I will regain mental capacity all life sustaining treatment (including, without limitation, administration of nourishment and liquids intravenously or by tubes connected to my digestive tract) shall be withheld or withdrawn, whether or not I am conscious or free from pain, and that no cardiopulmonary resuscitation shall thereafter be administered to me if I sustain cardiac or pulmonary arrest.  I recognize that when life sustaining treatment is withheld or withdrawn from me, I will surely die of dehydration and malnutrition within days or weeks.  I further state and direct my said health care agent to communicate my instructions that all available medication for the relief of pain and for my comfort shall be administered to me after life sustaining treatment is withheld or withdrawn even if I am rendered unconscious and my life is shortened thereby.

I have made this instrument while in full command of my faculties in order to state my intentions, and to furnish my health care agent with written instructions, in clear and convincing language, of the strength and durability of my determination to forego life sustaining treatment in the circumstances described herein, and in any circumstances whereby my health care agent determines that I would wish to do so. It is my firm and settled conviction that I am entitled to forego such treatment in the exercise of my right to determine the course of my medical treatment, and my belief that my right to forego such treatment is paramount to any responsibility of any health care provider or the authority of any Court or judge to attempt to force unwanted medical care upon me.

2. I make the following written declaration as a set of instructions to my health care agent, and, furthermore, as a statement of my wishes and intentions regarding future care:

In the event that I sustain substantial and irreversible loss of mental capacity, and there is doubt as to whether or not life sustaining treatment is to be administered to me, I direct that my health care agent, and all physicians, hospitals and other health care providers, abide by my decision 

Food and Water are not medical treatment, but basic necessities.  I direct my health care provider(s) and health care agent to provide me with food and fluids orally, intravenously, by tube, or by other means to the full extent necessary both to preserve my life and to assure me the optimal health possible.

I direct that medication to alleviate my pain be provided, as long as the medication is not used in order to cause my death.

I direct that the following be provided:

-
the administration of medication;

-
cardiopulmonary resuscitation (CPR); and

-
the performance of all other medical procedures, techniques, and technologies, including surgery, all to the extent necessary to correct, reverse, or alleviate life-threatening or health-impairing conditions, or complications arising from those conditions. 

I also direct that I be provided basic nursing care and procedures to provide comfort care.

I direct my agent to make health care decisions in accordance with my wishes as stated above, or as otherwise known to him or her.  I also direct my agent to abide by any limitations on his or her authority as stated above or as otherwise known to him or her.

About the Health Care Proxy Form 

ADVANCE \d4This is an important legal document. Before signing, you should understand the following facts: 

ADVANCE \d41. This form gives the person you choose as your agent the authority to make all health care decisions for you, including the decision to remove or provide life-sustaining treatment, unless you say otherwise in this form. "Health care" means any treatment, service or procedure to diagnose or treat your physical or mental condition.

ADVANCE \d42. Unless your agent reasonably knows your wishes about artificial nutrition and hydration (nourishment and water provided by a feeding tube or intravenous line), he or she will not be allowed to refuse or consent to those measures for you.

ADVANCE \d43. Your agent will start making decisions for you when your doctor determines that you are not able to make health care decisions for yourself.

ADVANCE \d44. You may write on this form, examples of the types of treatments that you would not desire and/or those treatments that you want to make sure you receive. The instructions may be used to limit the decision-making power of the agent. Your agent must follow your instructions when making decisions for you.

ADVANCE \d45. You do not need a lawyer to fill out this form.

ADVANCE \d46. You may choose any adult (18 years of age or older), including a family member or close friend, to be your agent. If you select a doctor as your agent, he or she will have to choose between acting as your agent or as your attending doctor because a doctor cannot do both at the same time. Also, if you are a patient or resident of a hospital, nursing home or mental hygiene facility, there are special restrictions about naming someone who works for that facility as your agent. Ask staff at the facility to explain those restrictions.

ADVANCE \d47. Before appointing someone as your health care agent, discuss it with him or her to make sure that he or she is willing to act as your agent. Tell the person you choose that he or she will be your health care agent. Discuss your health care wishes and this form with your agent. Be sure to give him or her a signed copy. Your agent cannot be sued for health care decisions made in good faith. 

ADVANCE \d48. If you have named your spouse as your health care agent and you later become divorced or legally separated, your former spouse can no longer be your agent by law, unless you state otherwise. If you would like your former spouse to remain your agent, you may note this on your current form and date it or complete a new form naming your former spouse.

ADVANCE \d49. Even though you have signed this form, you have the right to make health care decisions for yourself as long as you are able to do so, and treatment cannot be given to you or stopped if you object, nor will your agent have any power to object.

ADVANCE \d410. You may cancel the authority given to your agent by telling him or her or your health care provider orally or in writing.

ADVANCE \d411. Appointing a health care agent is voluntary. No one can require you to appoint one. 

ADVANCE \d412. You may express your wishes or instructions regarding organ and/or tissue donation on this form.

DO-NOT-RESUSCITATE ORDERS

ADVANCE \d4
What is a do-not-resuscitate order? 
ADVANCE \d4A do-not-resuscitate (DNR) order is an instruction, issued for a specific person, by a physician providing treatment for that person; the instruction advises that the person has indicated that he or she does not want cardiopulmonary resuscitation (CPR) in the event that his or her heart stops beating or he or she stops breathing. A DNR order in a person's clinical record instructs agency or facility staff, emergency medical services personnel (including ambulance personnel), hospital staff and physicians not to initiate CPR. 

ADVANCE \d4
What are the advantages and disadvantages of CPR? 
ADVANCE \d4Cardiopulmonary resuscitation (CPR), when successful, restores heartbeat and breathing and enables a person to resume his or her previous functioning. Mental retardation and developmental disabilities alone are not predictors of success or failure of CPR.

ADVANCE \d4
Can persons residing in a residence request a DNR order? Yes. Under New York State law, all adult persons can request a DNR order. 

ADVANCE \d4
Is a person's right to request or receive other treatment affected by a DNR order? 
ADVANCE \d4No. A DNR order is only a decision about CPR and does not relate to any other type of treatment. 

ADVANCE \d4
Are DNR orders ethically acceptable? 
ADVANCE \d4It is widely recognized by health care providers, clergy, lawyers, and others that DNR orders are medically and ethically appropriate under certain circumstances. CPR may be contrary to the person's wishes; for some persons, it offers more burdens than benefits.

ADVANCE \d4
Can a person (patient) object to a DNR order? 
ADVANCE \d4Yes, at any time. Regardless of any determination of incapacity and regardless of a surrogate's consent to a DNR order, a person may object to a DNR order being issued on his or her behalf. Once a person objects to a DNR order, no DNR order may be issued; or, if one has already been issued, it must be canceled.

ADVANCE \d4Is a person's consent required for a DNR order? 
ADVANCE \d4Yes. If a person residing in a residential facility is mentally capable of deciding, the attending physician must obtain his or her consent before issuing a DNR order, unless a discussion about CPR would cause the person severe harm. If a person has been determined to be incapable of giving consent, then the physician must get consent from a surrogate decision-maker, if available. 

ADVANCE \d4
Who may be a surrogate decision-maker? 
ADVANCE \d4If a person is determined to be incapable of making a decision regarding CPR, then the party highest on the following list who is available, willing, and competent to make a decision regarding CPR for the person can be a surrogate decision-maker: 

ADVANCE \d4A health care agent authorized by a person's health care proxy; 

ADVANCE \d4A committee of the person for the individual or a legally appointed guardian for the person; 

ADVANCE \d4the spouse; 

ADVANCE \d4A son or daughter of the person, who is at least 18 years old; 

ADVANCE \d4A parent of the person; 

ADVANCE \d4A brother or sister of the person, who is at least 18 years old; 

ADVANCE \d4A close friend of the person. 

ADVANCE \d4

Under what circumstances can a surrogate decision-maker consent to a DNR order ? 
ADVANCE \d4A surrogate decision-maker can consent to a DNR order on behalf of a person only when that person has been determined not to have the capability of making the decision for himself or herself and: 

ADVANCE \d4The person has a terminal condition; (i.e., an illness or injury from which there is no recovery and which can reasonably be expected to cause death within one year); or 

ADVANCE \d4The person is permanently unconscious; or 

ADVANCE \d4CPR would be medically futile; (i.e., CPR will be unsuccessful in restoring cardiac and respiratory function or the person will experience repeated arrests within a short time period); or 

ADVANCE \d4CPR would impose an extraordinary burden on the person given his or her medical condition and/or the expected outcome of CPR 

ADVANCE \d4
Anyone making a DNR decision for a person must base the decision on the person's wishes, including that person's moral and religious beliefs. If the person's wishes are not known, the decision should be made in the person's best interests. Once a DNR order is issued, based on the consent of a surrogate decision-maker, notice of the DNR order should be given to the director of the DDSO or to the chief executive officer of a voluntary agency, as applicable to the person's place of residence. Upon receipt of such notice, the DDSO director or chief executive officer shall confirm that the person's condition meets the DNR criteria listed above. In the event that the DDSO director or chief executive officer concludes that the person has capacity or that one of the four DNR criteria is not met, he or she shall either: (1) submit the matter to the appropriate dispute mediation system, if the person is located in a hospital, developmental center, psychiatric center or residential health care facility; or (2) initiate a special proceeding in court, if the person is located in the community.

ADVANCE \d4
May a DNR order be issued for a person who is determined to be incapable of making that decision and who does not have a surrogate decision-maker? 
ADVANCE \d4Yes. If the attending physician determines that CPR would be medically futile for that person, and if another physician concurs with that determination of medical futility, then the attending physician may write a DNR order. Additionally, if the person is terminally ill, or is permanently unconscious or resuscitation would impose an extraordinary burden in light of the person's condition, then the attending physician or the hospital may apply to a court for an order directing the physician to issue a DNR order.

ADVANCE \d4
If a person or a surrogate decision-maker requests a DNR order, is a physician bound to issue a DNR order? 
ADVANCE \d4Once a treating physician has notice of a person's consent or a surrogate decision-maker's consent to a DNR order, the treating physician must: 

ADVANCE \d4Enter the order in the person's clinical record (after confirming that the DNR criteria has been met); or 

ADVANCE \d4Transfer responsibility for the person's care to another physician if the treating physician disagrees with the request; or 

ADVANCE \d4Refer the matter to the dispute mediation system of the hospital, developmental center, psychiatric center, or residential health care facility in which the person is located. The mediation system can only try to resolve disputes; it cannot overrule the decision of a person or surrogate decision-maker.

ADVANCE \d4
What is a dispute mediation system (DMS)?
ADVANCE \d4Every hospital, developmental center, psychiatric center, or residential health care facility (i.e., nursing home), must designate a party(ies) who will hear disputes among those who have an interest in a DNR order (the person, a family member, the chief executive officer of a residential facility, the physician, etc.). The dispute mediation system will try to resolve the dispute among the parties, but cannot order the issuance or the revocation of a DNR order. If the dispute mediation system cannot help the parties reach an agreement, any of the parties may then go to court for resolution of the dispute.

ADVANCE \d4After a dispute has been submitted to a DMS, a DNR order shall not be issued, shall be revoked, or shall not be reissued for 72 hours or until the dispute is resolved, whichever comes first. A person does not have to use the dispute mediation system before he or she can go to court to resolve a dispute. A person may go to court any time his or her decision regarding his or her ability to decide about CPR is disputed by another party. A dispute mediation system is not available in the community. It is only available when a person is located in a hospital, developmental center, psychiatric center, or residential health care facility.

ADVANCE \d4
What happens if a person or his or her surrogate decision-maker changes his or her mind after consenting to a DNR order?
ADVANCE \d4A person can withdraw his or her consent at any time by informing the attending physician, nurses, or other responsible staff members of the decision either orally or in writing or by any other act evidencing specific intent to revoke his or her consent. A surrogate decision-maker may withdraw consent for a DNR order by either notifying the physician or nursing staff of the revocation in writing (dated and signed), or by orally notifying the physician in the presence of a witness who is 18 years of age or older.

ADVANCE \d4
Who can consent to a DNR order for children ?
ADVANCE \d4A DNR order can be entered in the record for a child under the age of 18 only with the consent of the child's parent or guardian. If the child has the capacity to decide, in the opinion of the attending physician, the child's consent is also required for a DNR order. 

ADVANCE \d4What happens to a DNR order when a person goes from one place to another? 
ADVANCE \d4If a person for whom a DNR order has been written while in a hospital, developmental center, psychiatric center, or residential health care facility goes to another such service provider, the DNR order continues to be effective until it is revoked or the attending physician at the receiving facility examines the person and either:

1. Continues the DNR order; 

2. Cancels the order upon notice to the person who consented to the order. 

ADVANCE \d4
If a person has a DNR order written in a hospital, developmental center, psychiatric center, or residential health care facility that is to be effective upon discharge from that place because the person is returning to his or her community located residence, no other actions need to be taken.

Living Wills
ADVANCE \d4
What is a living will? 

ADVANCE \d4A living will is a document that provides specific instructions about health care treatment. It is generally used to declare wishes to refuse life-sustaining treatment under specific circumstances that may arise in the future. It does not appoint a "health care agent" and does not replace a health care proxy. It is generally used when a person wants to make his or her wishes known concerning health care, but does not have someone available to act as health care agent.

ADVANCE \d4In contrast, the health care proxy allows a person to choose someone he or she trusts to make treatment decisions on his or her behalf. Unlike a living will, a health care proxy does not require a person to know in advance all the types of decisions that may arise in the future. Instead, a person's health care agent can interpret his or her wishes as medical circumstances change, and make decisions a person could not have known would have to be made. However, a person can include instructions in a health care proxy if he or she wishes to do so. A health care proxy is just as useful for decisions to receive treatment as it is for decisions to stop treatment. If a person has a health care proxy, but also has a living will, the living will can provide instructions for the health care agent, and will guide his or her decisions.  At Pierro & Associates, we use the Health Care Proxy as our primary document, and the Living Will only if special circumstances exist for a client.
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